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CARLSON, JUSTICE, FOR THE COURT:
M.  CalosTwilliewasindicted in the Jasper County Circuit Court for cgpital murder in 1994. Twillie
pled guilty in 1996 and received a sentence of lifewithout pardle. 1N 2002 Twilliefiled apetition for pos-
conviction rdlief, seeking to sat asde his guilty plea. The dircuit court denied Twillies petition, Sating thet
it was barred by the gatute of limitations. Twillie gppedled, and the apped was assigned to the Court of
Appeds. Initidly, the Court of Appeds reversed the drcuit court's judgment and remanded for further

proceedings. The State then filed a mation for renearing. The Court of Appedls withdrew the origind



opinion, denied the States mation for rehearing, and issued amodified opinion which affirmed the drcuit
court. Both Twillie and the State of Mississppi filed petitions for writ of certiorari. We granted Twilli€s
petitionbut denied the States petition. Finding that thetria court properly denied Twilliesmotion for pogt-
convictionrdief, dthough onimproper grounds, weelfirm thejudgmentsof both the Circuit Court of Jasper
County and the Court of Appeds.

FACTS
2. InJanuary 1996, Twillie pled guilty to cgpitd murder for an offense committed on January 27,
1994. When Twilliésoffensewas committed, this State provided only two possible punishmentsfor capita
murder. Those optionswere degth or life imprisonment with the posshility of parde By thetime Twilli€s
plea was entered on January 1996, the statute had been amended to provide a third option of life
imprisonment without the possibility of parole
18.  Inexchangefor the Satesagreament not to pursuethe degth pendty, Twillieagreedto enter aplea
of guilty and have thetrid court impase a punishment of life without parole.
Thetrid court acogpted this agreement and accordingly sentenced Twillieto life without the possibility of
parole.
4. OnApril 17,2002, Twilliefiled arequest for post-conviction rdief daiming theat sentencing himto
life without the possibility of parole, pursuant to a atute passed after the commisson of his offense was
animpermissibleex post facto goplication of thelaw. By order deted April 17, 2002, thetrid judge denied
Twilligs petition, gating thet the rdief sought was "barred by the Satute of limitations.™
%.  Onapped the Court of Appedsfirdg reversed the judgment of the circuit court and remanded the
metter for resentenaing, finding that Twillies sentencewasillegd and contrary to public policy becauselife
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without parolewas not agtatutory option a thetimeof hisplea. The Statethen filed amoation for renearing,
aguing (2) thet Twilliesnotice of goped was nat timdly filed and Twillies goped should be dismissed and
(2) the gatutes contralling Twillie's sentence had been amended before he was sentenced, and therefore
lifewithout parolewasalegd sentencefor Twilliein 1996. The Court of Apped sdenied the Siatesmoation
for rehearing, dating that the State addressad the merits of Twillies goped for the fird time in its mation
for rehearing. However, acting on its own moation, the Court of Apped's granted rehearing, withdrew its
prior opinion and substituted amodified opinion. The Court of Appeds gated in its modified opinion thet
Twillies sentence did not amount to an ex podt facto vidlaion. Fndly, the Court of Appeds hdd that
"[ b]ecause degth, the ultimate pendty, was dlowed under the prior Satute, theimposition of asentence of
life without pardleis nat amore punitive sanction, and, therefore, does not violae the prohibition agangt
ex podt factolaws”" Twillie v. State, 2002-CP-00918-COA, 2004 WL 728469, *2 (Miss. Ct. App.
April 6, 2004) (ating Swann v. State, 806 So.2d 1111 (1] 35) (Miss. 2002); West v. State, 725 So.2d

872 (119) (Miss. 1998)).

DISCUSS ON
6.  Whenreviewing atrid court'sdecison to deny apetition for pogt-conviction rdief, this Court will
not disurb the trid court'sfactud findings unlessthey arefound to be dearly erroneous. Brown v. State,
731 S0.2d 595, 598 (Miss. 1999). However, where questions of law are raised the gpplicable sandard

of review isdenovo. |d. See also Felder v. State, 876 So.2d 372, 373 (Miss. 2004).



7. Beforeduly 1, 1994, Miss. Code Ann. 8 97-3-21 (Rev. 2000) provided two sentences for one
convicted of cgpitd murder: degth or lifeimprisonment with the possibility of parole. Effective duly 1, 1994,
the option of lifewithout parolewasadded. The Legidatureadded thefadllowing guiddine "Theprovisons
of thisact shdl gpply to any caseinwhich pretrid, trid or resentencing procesdingstake place after July
1,1994." 1994 Miss LawsCh. 566, 8 5.
18.  Twilliearguesthat becausehewascharged and indicted before July 1, 1994, the sentencing option
of life without parole does nat gpply to him and amounts to an illegd santence. Herdieson Lanier v.
State, 635 S0.2d 813 (Miss. 1994), and Patterson v. State, 660 S0.2d 966 (Miss. 1995), wherethis
Court found that agreements to plead guilty to sentences thet were nat authorized by Satute were againgt
public palicy and thus not enforcesble.
19.  TheCourt of Appedsfirg agreed with Twillie, dting Lanier and Patterson. The Saethenfiled
amoation for renearing. Though the Court of Appeasostensibly denied the Statésmotion, it reversed itsdlf
and adopted the State's position inits second opinion. In the second opinion the court citesWest v. State,
725 S0.2d 872 (Miss. 1998), and Swann v. State, 806 So.2d 1111 (Miss. 2002). In both cases the
murder took place before July 1, 1994, but the defendant was tried after July 1, 1994. In both casesthis
Court found that the amended verdon of § 97-3-21 gpplied. However, this Court found, in Willie .
State, 738 S0.2d 217 (Miss. 1999), that agreeing to plead guilty to life without parole for a murder
committed in 1989 was different than having ajury render the same sentence. This Court Sated:

[U]pon the entry of avdid pleaunder the Sautes in effect a the time of Willi€s arime,

Willie could only have been sentenced by thetrid judgeto lifein prison. Sentencing Willie

to lifein prison without parole under the new Satute, would, therefore, be harsher then the
only option for sentenaing in such pleastuations. Thus, if Willie choosesto pleed guilty on



remand, the trid judge may sentence himto life in prison. However, if Willie agressto a
sentence of lifein prison without parole, the trid judge should take care to ascartain thet
Willie has vdidly walved his ex pog facto rights-before acogpting the plea agreement.

Moreover, in recent cases, this Court has noted that Smilar ex podt facto ramificationsdo
not exist when such cases are remanded for consderation by asentencing jury.

Willie, 738 So.2d at 220.
110. Toitspetition for writ of certiorari, the Sate attached a copy of an agreement sgned by Twillie
Twilligsgatement of underdanding on his Ptition to Enter Flea of Guilty; and Twilli€s Petition to Enter
Feaof Guilty to its Petition for Writ of Certiorari. However, these documents were not made part of the
record of Twilliesgpped for pogt-conviction rdief. M.R.A.P. 10 governstherecord on goped and Sates
(f) Limiton Authority toAdd toor Subtract From theRecord. Nathinginthis
rule shal be condrued as empowering the parties or any court to add to or subtract from
the record except insofar as may be necessary to convey a fair, accurate, and
complete account of what transpired in thetrial court with respect to those
issues that are the bases of appeal.
(emphes's added). Becausethe basisof thisgpped iswhether Twillieknowingly, voluntarily andintdligently
waved hisrights againg an ex post facto law, it isnecessary that these documents be added to thisrecord
to convey an accurate acoount of wht trangpired during Twilliescrimind casein the Jasper County Circuit
Court. In his Statement of Underdanding on Petition to Enter Plea of Guilty, Twillie Sated thet he
understood a the time he committed his crime, the only sentences dlowed by satute for capitd murder
were deeth and life with the possibility of parole. He dso stated that he understood shortly after he wes
charged with capitd murder, the Satute was amended to dlow for apendty of life without the posshility
of parole. Twillie further sated that:

Both of my above-named atorneys have fully and completdy explained dl of the
conditutiond rights and issues of ex podt facto law asthey rdate to this particular capitd
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murder charge, and | fully and completdy understand those rights and issues asthey goply

to this cgpitd murder charge againgt me, induding but not limited to thefact that Sncethis

aime occurred on or about January 27, 1994, and Sections 97-3-21 and 99-19-101

were not amended until July 1, 1994, 0 as to dlow the datutory pendty of life

imprisonment without paroledigibility thet it might very wel bethet if thiscasewent totrid

and if | were convicted of capitd murder thet the only two optionsasentencing jury would

have would be degth or life with pardle digibility.

After full and free conaultation with both of my above-named atorneys, | fully and

completey undersand my condtitutiond rights asthey rdaeto an ex podt facto law and

this particular cgpitd murder charge. With this undersanding, | expresdy waive any ad

dl conditutiond rights to object to the impaostion of the Satutory sentence of life

imprisonment without parole on the bads of it being an ex pod facto law or on any

condtitutiond beds | makethiswaiver intdligently, understandingly, knowingly, fredy and

voluntarily, and after having consulted with both of my atorneys
11. If adefendant in aaimind case can waive the condtitutiond right to remain slent and give an
inaiminging confesson which eventudly places the defendant on death row, it logicdly follows thet a
Oefendant such as Twillie can waive his ex post facto rights and knowingly enter into an agreement to be
sentenced to life without parole in order to avoid the degth pendlty. Therefore, after athorough review of
the record, we find that Twillie vdidy waived his ex post facto rights when he pled guilty in 1996. To the
extent that they sand for the propogtion that a defendant can not enter into an agreement Smilar to the
agreement entered into by Twillie in the case sub judice, on the bass of being contrary to public palicy,
Lanier and Patterson are overruled.

CONCLUSION

12.  Twillie could have pled guilty in 1996 and received lifewithout parole only after hevaidy waived
hisex post facto rights. Wefind thet hiswalver of those rights was vdid. Although the trid court erred in
denying Twillies pogt-conviction petition based on the time bar, as Twillie was assarting thet he recaived

anillegd santence—adam which could not be proceduraly barred —wefind thet because Twillievdidly



waved his ex podt facto rights, the denid of the maotion for post-conviction rdief by the trid court wes
proper. We ds0 find thet the Court of Appeds erred in finding that West and Swann (as opposed to
Willie) were contralling, as bath dedt with jury trids, which this Court has disinguished in this context.
113.  For thereasons ated, we affirm the judgments of the Jagper County Circuit Court and the Court
of Appeds.

114. AFFIRMED.

SMITH,C.J,WALLERANDCOBB,P.JJ.,EASLEY,GRAVES,DICKINSONAND
RANDOLPH, JJ., CONCUR. DIAZ,J.,,NOT PARTICIPATING.



